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Until recently, there was no definition of affirmative consent for adults who engage in force or
restraint during erotic power exchange and roleplay, resulting in two public health issues:

1) The criminalization of common, consensual erotic behaviors. Outdated U.S.
case law has established, based on moral objections, that consent is not a defense to
the use of force or restraint in an erotic context, including for mild non-injurious
activities. This criminalization causes discrimination and stigmatization, which can
lead to mental health issues and barriers to services for many State citizens.?

2) Sexual assault and assault are not prosecuted in this context. Law
enforcement and prosecutors ignore this case law, and assume that someone who is
injured or sexually violated during the use of erotic force or restraint “must have
asked for it.”? States need a clear legal framework that differentiates consensual, non-
injurious erotic activities from abuse and violence, so that reports of sexual assault
and assault can be addressed.

The American Law Institute grappled with these issues for six years and recently approved
Section 213.10 of the Model Penal Code on Sexual Assault: “Affirmative Defense of Explicit
Prior Permission.”® Explicit Prior Permission requires that everyone involved is informed of the
risks and freely agrees to specific acts and the intensity before engaging in erotic force or
restraint. Also, there must be a way to stop at any time, and participants must be over 18 and of
sound mind. Explicit Prior Permission prohibits serious physical injury, including permanent
marks and impairment, or the risk of a life-threatening injury.

Adopting “Explicit Prior Permission” as state law would help protect and educate millions of
citizens. A cross-sectional survey found that 20-30% of adults in the U.S. have engaged in
roleplay, power exchange, and/or restraint in an erotic context.* However, only a fraction of
these adults have received education about consent, with less than 4% of adults having taken an
educational workshop on sex, and 4% attending an erotic event where they could learn about
consent from other adults.

Adopting Explicit Prior Permission would also reduce harm by providing a framework to
prosecute nonconsensual acts. NCSF recently surveyed nearly 3,000 adults and found that 15%
reported they had been sexually assaulted during erotic roleplay or power exchange, while 12%
said they had been assaulted (i.e., slapped, punched, choked) during erotic activities.> However
due to the criminalization of erotic force and restraint as well as the attitudes of law enforcement,
less than 4% of the respondents reported it to the police, even though 4% said they had been
injured when they were assaulted.

Therefore, it is essential for State Legislatures to take advantage of this development by the

American Law Institute, and adopt the provisions of Section 213:10 of the Model Penal Code on
Sexual Assault into State law.
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